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FIEST  LECTUEE. 


THE  right  of  one  man  to  appropriate  to  himself  a 
certain  portion  of  the  earth,  and  not  only  to  reap 
from  it  the  fruits  of  his  own  labour  and  abstinence, 
but  to  delegate  its  possession  to  others,  reserving  to 
himself  as  owner  a  valuable  portion  of  its  products, — 
and,  more  than  this,  the  right  of  transmitting  it  to  his 
descendants,  or  otherwise,  according  to  his  will,  and 
so  continuing  for  an  indefinite  time  a  property  derived 
from  himself, — is  a  right  with  which  we  have  long 
been  so  familiar,  and  to  which  our  ideas  and  feelings 
have  become  so  well  adapted,  that  we  are  apt  to  as- 
sume it  as  an  axiom,  and  to  consider  it,  if  not  as  the 
foundation  of  civil  society,  at  any  rate  as  the  certain 
result  and  the  inevitable  condition  of  social  progress. 

And  perhaps  I  may  be  thought  wrong  in  admitting 
or  supposing,  that  it  is  a  right  which  may  be  called  in 
question  by  reasonable  men,  and  which  therefore  we 
ought  to  be  prepared  to  support  by  argument.  But 
we  do  not  diminish  dangers  by  refusing  to  look  upon 
them  till  they  force  themselves  upon  our  attention  by 
standing  in  our  path ;  and  in  this  instance  there  are 
so  many  who  are  indisposed  to  admit  the  necessity 
of  arrangements,  in  which  their  own  share  of  benefit 
is  so  small, — and,  to  give  form  and  purpose  to  this 
wide-spread  and  ever-smouldering  feeling  of  discontent 
there  have  been,  more  especially  of  late  years,  so 
many  writers  whose  ability  and  whose  influence  it 
would  be  folly  to  depreciate,  and  whose  honesty  Ave 
have  no  right  to  dispute,  that  we  should  be  pre- 
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pared  to  defend  even  the  first  principles  of  Political 
Economy  in  its  widest  sense,  or,  rather,  to  make  good 
the  boundaries  within  which  those  principles  have 
their  use  and  application. 

In  a  neighbouring  country,  where  the  principle  of 
property,  and  more  especially  of  property  in  land, 
seems  to  be  maintained  partly  by  the  excessive  num- 
ber of  proprietors,  partly  by  the  all-pervading  strength 
of  a  military  despotism,  a  distinguished  statesman  and 
writer  has  endeavoured  to  meet  the  same  danger  in 
a  more  aggravated  form  at  a  time  when  the  recent 
overthrow  of  the  government  had  called  into  activity 
the  ever-present  seeds  of  social  revolution. 

In  a  treatise  bearing  the  title  De  la  Propriete^  pub- 
lished in  the  momentous  year  of  1848,  M.  Thiers, 
not  without  some  expression  of  disgust  and  indigna- 
tion at  the  necessity  imposed  upon  him  of  maintain- 
ing by  argument  what  he  had  once  considered  as 
acknowledged  and  obvious  truths,  begins  fairly  at  the 
beginning,  and  with  his  usual  vivacity  and  force  esta- 
blishes, I  think  successfully,  that  property,  as  the 
natural  result  of  the  instincts  and  faculties  of  man,  and 
the  indispensable  condition  of  their  development,  is 
entitled  to  be  reckoned  among  man's  natural  rights  ; 
and  from  this  principle  as  a  basis,  he  goes  on  to  esta- 
blish, by  a  process  which  has  at  least  the  form  of  a 
demonstration^  the  various  derivative  rights  which 
are  essential  to  complete  our  idea  of  property, — the 
rights  of  gift,  of  exchange  or  sale,  of  hereditary  suc- 
cession, and  transmission  by  will. 

But  the  argument,  however  ingenious  and  forcible, 
has  this  weak  point  in  it,  that  it  does  not  sufficiently 
distinguish  between  property  in  land,  of  which  the 
owner  or  possessor  has  in  strictness  only  the  usufruct, 
and  property  in  those  things  which,  according  to  the 
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language  of  the  civil  law,  ipso  tisu  consiimuntiir.  For 
it  is  not  a  mere  legal  fiction  or  maxim,  that  according 
to  the  same  law  the  dominium  or  ultimate  ownership 
of  land  resides  in  the  State. 

This  principle,  whether  expressed  or  not,  is  at  the 
root  of  the  legislation  of  all  countries,  and  would  in 
each  find  a  practical  application  if  the  owner  or  pos- 
sessor of  any  considerable  portion  of  the  soil  of  his 
country  could  find  means,  and  chose  to  use  them,  of 
destroying  for  ever  the  productiveness  of  what  he 
called  his  property.  I  apprehend  that  in  such  a  case, 
if  the  mischief  were  of  sufficient  magnitude  to  deserve 
attention,  the  owner  so  far  abusing  what  is,  after  all, 
in  any  mortal  man  a  temporary  power,  might  be  pro- 
perly restrained  by  law. 

This  distinction  between  land  and  other  subjects  of 
property  is  of  considerable  importance  with  reference 
to  the  argument  by  which  M.  Thiers  endeavours  to 
shew,  that  the  right  of  disposal,  whether  by  gift  or 
will,  is  a  deduction  from  the  right  of  ownership.  With 
regard,  indeed,  to  those  things  quce  ipso  usu  consu- 
mimtur^  the  right  to  consume,  that  is,  to  destroy,  does 
carry  with  it  the  right  to  give  away ;  for,  if  the  thing  is 
to  be  consumed,  it  matters  little  to  the  State  whether 
the  consumer  be  A.  or  B. ;  and,  if  there  is  any  right, 
about  which  no  reasonable  man  would  raise  a  doubt, 
it  is  the  right  of  postponing  our  own  enjoyment  to 
that  of  another.  It  is  only  carrying  the  argument  an 
easy  step  farther,  to  add  to  this  right  of  disposal  inter 
vivos,  the  right  of  transmission  by  heirship,  and  also 
that  of  disposition  by  will,  over  that  which  the  owner 
might  have  consumed  in  his  lifetime,  if  he  had  not 
preferred  to  his  own  selfish  enjoyment,  the  interest  of 
those  to  whom  he  was  bound  by  the  ties  either  of 
blood  or  afi'ection.  And  the  restrictions  which  in  most 
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countries  but  our  own,  even  as  to  tliis  sort  of  propertjj 
limit  the  power  of  disposition  by  will,  make  nothing 
in  the  way  of  authority  against  the  right.  For  these 
restrictions  are  not  in  the  interest  of  the  State  as 
ultimate  owner,  that  claim  being  virtually  waived 
when  the  right  of  succession  is  admitted,  but  the 
restrictions  are  in  the  interest  of  every  man's  family, 
and  founded  upon  a  notion  of  justice  as  between  a 
father  and  his  children,  and  the  right  of  the  State  to 
see  justice  done  to  its  members. 

Property  in  land,  therefore,  must  be  considered  as  a 
property  apart,  to  be  maintained  and  justified  in  all 
its  incidents  upon  its  own  special  grounds  :  and  this  I 
propose  to  do  in  the  course  of  this  lecture,  in  which 
I  shall  follow  the  example  of  M.  Thiers,  by  beginning 
at  the  beginning  of  the  subject. 

That  the  earth  is  the  property  of  man,  that  it  was 
given  to  him  as  an  inheritance,  is  a  proposition  so 
elementary  and  so  incontrovertible,  as  to  appear  at 
first  sight  a  barren  truism.  But  simple  as  it  is,  it  is 
the  only  proposition  which  can  be  laid  down  as  abso- 
lutely true ;  and  even  then,  it  is  only  so,  as  between 
man  and  man.  From  this  universal  property  of  the 
human  race  in  the  globe,  its  appointed  dwelling-place, 
is  deduced  as  from  its  first  principle,  every  other  form 
of  property,  in  nations,  communities,  families  or  indi- 
viduals, each  of  them,  that  is,  each  of  these  forms  of 
property,  being  subject  not  only  to  the  sovereign  right 
of  mankind,  but  subordinate  in  their  several  degrees, 
each  to  the  class  of  ownership  or  form  of  right  next 
above  them  in  the  scale. 

Thus  the  claim,  of  each  nation  to  the  absolute  pro- 
perty of  the  soil  to  which  they  give  their  name  and 
their  laws,  is  subordinate  in  some  way,  which  I  will 
presently  define,  to  the  paramount  rights  of  the  human 
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race ;  that  of  each  smaller  community  to  such  portion 
as  they  may  hold  by  the  constitution  of  the  country  of 
which  they  are  a  part,  is  more  clearl}'^  and  indisputably 
subject  to  the  right  of  the  State  which  has  not  only  in 
the  last  resort  dominion  over  its  territory,  but  which 
enforces  by  definite  laws  the  obligation  of  all  its  mem- 
bers to  subserve  the  public  good ;  and  lastly,  the  right 
of  the  individual  owner,  is  not  only  in  the  same  way 
and  for  the  same  reason  as  I  have  just  described,  sub- 
ordinate to  that  of  the  State  of  which  he  is  a  citizen, 
but  subject  also,  in  some  instances,  to  that  of  the 
smaller  community  through  whom  he  may  derive  his 
ownership, — as  in  the  case,  of  what  is  called  villenage 
tenure  or  of  corporate  property, — and  subject  in  all 
cases,  though  it  may  be  in  no  legal  form,  to  the  right 
of  the  family,  in  whose  behalf,  and  as  whose  repre- 
sentative he  has,  in  a  degree,  more  or  less  absolute  in 
different  countries,  the  privilege  of  a  proprietor. 

The  subordination  of  the  national  ownership  to  that 
of  mankind  at  large  will  not,  perhaps,  at  first  sight  be 
generally  admitted.  But  if  the  earth,  that  is  the 
whole  earth,  was  given,  as  it  was  given,  to  man,  that 
is,  to  the  whole  race  of  mankind,  for  an  inheritance, 
in  what  way,  I  ask,  was  this  original  dominion,  this 
ultimate  abiding  sovereignty,  renounced  for  the  benefit 
of  any  one  portion  of  the  human  family,  or  transferred 
to  them  absolutely  and  without  reserve  over  the  por- 
tion of  land  allotted  to  them  as  a  dwelling-place  ?  It 
is  utterly  impossible  to  shew  any  such  transfer  or  re- 
nunciation; and  in  the  absence  of  these  we  have  a 
right  to  assume  that  the  sovereignty  or  dominion  was 
retained  so  far  as  it  was  the  interest  of  mankind  to 
retain  it.  Commerce,  therefore,  with  and  between  all 
countries,  is  no  less  a  common  benefit  than  a  common 
right,  subject  only  to  such  regulations  as  each  country 
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may  make  for  the  purpose,  not  of  wholly  withholding 
that  exchangeable  surplus  which  was  given  to  it  in 
trust,  but  for  the  purpose  of  directing,  it  may  be 
misdirecting,  the  productive  powers  of  its  people,  or 
securing  to  itself  a  revenue  out  of  those  commodities 
which  its  subjects,  under  the  protection  of  its  laws, 
are  enabled  to  purchase  and  enjoy. 

But  beyond  and  above  the  right  of  commercial  in- 
tercourse, which  is  liable  to  be  so  clogged,  as  I  have 
shewn  it  may  be,  is  the  right  to  enquire  and  to  see 
what  other  nations  think  and  do,  to  profit  by  their 
example,  to  be  warned  by  their  failures,  to  collect  and 
levy  from  each,  w^hat  each  has  to  contribute  to  the 
common  stock  of  human  knowledge  and  of  human 
wisdom. 

There  may  be,  too,  in  some  countries,  though  not 
"  belonging  to  its  inhabitants,  as  being  above  their  use 
and  comprehension,  monuments  or  documents  which 
are  essentially  the  property  of  the  human  race,  which 
may  be  termed  in  truth  its  common  muniments  of 
title,  as  evidencing  the  origin  of  its  families,  as  illus- 
trating the  history  of  its  progress,  or  as  confirming 
\      the  foundations  of  its  faith. 

The  absence  of  any  authorized  representative  of 
all  mankind,  and  the  danger  of  allowing  any  one  or 
more  nations  to  act  on  behalf  of  all,  has  brought  this 
paramount  right  of  the  human  family  into  discredit  and 
disuse.  But  yet  this  right  is  by  no  means  one  that 
exists  only  on  paper  and  within  the  limits  of  a  theory. 
It  would  be  easy  to  find,  in  times  both  past  and 
present,  instances  of  its  practical  application.  What 
were  the  territorial  arrangements  of  the  treaties  of 
1815  but  the  assertion  of  a  right,  and  that  not  in  the 
whole  family  of  mankind,  but  in  a  part  of  it  only,  to 
dispose  of  the  property  which  particular  nations  have 
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or  claim  in  tlie  soil  wliich  they  occupy,  for  the  para- 
mount purposes  of  the  general  advantage?  Upon 
Trhat  other  principle  than  this  was  the  land  of  the 
Belgians  made  subject  to  the  Dutch  king,  that  of  the 
Lombards  to  the  Austrian  emperor  ?  These,  it  is  true, 
may  have  been,  as  experience  has  shewn,  mistaken 
applications  of  the  principle,  but  they  are  not  the  less 
evidences  of  its  recognition  by  civilized  and  Christian 
Europe. 

And  what  question  now  perplexes  the  mind  of 
statesmen  and  clouds  the  hopes  of  peace,  but  this, 
whether  a  nation  is  entitled  to  set  aside  by  a  vote, 
however  unanimous,  arrangements  as  to  the  owner- 
ship of  its  soil  which  have  been  made,  not  by  itself  or 
for  its  own  good,  but  for  the  general  convenience  of 
the  European  community  ? 

In  this  instance,  it  is  true,  other  considerations  are 
brought  to  bear  against  the  individual  nations,  the 
claims,  I  mean,  of  particular  dynasties,  and  more 
than  these,  perhaps,  the  dangers  of  contagious  misrule. 

But  a  less  questionable  instance  of  the  application 
of  the  same  principle  is  to  be  found  in  that  which  is 
not  the  least  memorable  among  the  many  great  events 
of  the  present  reign,  I  mean  the  forcible  intrusion  of 
Christian  civilization  into  the  dark  recesses  of  China 
and  Japan.  I  do  not  speak  of  this  as  done  for  the 
purposes  of  proselytism,  which  the  great  majority  of 
Christian  nations  admit  to  be  subject  to  the  control  or 
prohibition  of  the  municipal  law ;  I  speak  of  it  as  an 
assertion  of  the  right  of  all  mankind  to  what  I  have 
before  described,  and  what  civilians  call,  the  innocent 
use  of  all  the  earth. 

The  subordination  of  the  individual  right  of  property 
to  the  supreme  dominion  of  the  community  rests  upon 
still  more  certain  grounds,  inasmuch  as  the  bond  of 
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unity  between  the  different  members  of  the  same  nation 
is  more  obvious,  more  definite  and  tangible,  than  that 
between  the  different  families  of  the  human  race.  The 
assertion,  too,  of  this  right  is  a  part  of  the  ordinary 
legislation  or  government  of  every  country,  not  so 
much  in  the  way  of  taxation  of  landed  property,  which 
is  rather  a  personal  tax  upon  the  owner  measured  by 
land  which  he  holds,  but  in  the  way  of  direct  inter- 
ference with  his  ownership  and  possession,  as  is 
done,  for  instance,  every  day  in  this  country,  when 
land  is  taken  for  a  public  purpose,  such  as  the  for- 
mation of  a  railway;  and  the  principle  has  of  late 
been  carried  still  further  in  allowing  to  one  individual 
the  right  of  using,  innocently,  of  course,  or  subject  to 
compensation,  the  land  of  his  neighbour  for  the  im- 
provement of  his  own,  specially  for  the  purpose  of 
drainage.  And  this  principle  might,  I  think,  with 
much  advantage,  and  consistently  with  the  well-under- 
stood right  of  private  property,  be  carried  still  further 
than  it  has  been  as  yet. 

I  return  again  to  the  earlier  stages  in  the  progress 
of  mankind,  to  point  out,  so  far  as  history  or  conjec- 
ture will  enable  me  to  do,  in  what  way  the  dif- 
ferent subordinate  rights  which  I  have  described, 
that  is,  all  but  the  paramount  right  of  mankind,  have 
in  fact  arisen ;  and  I  will  endeavour  to  deduce  from 
their  origin  the  principle  on  which  they  rest  and  the 
conditions  to  which  they  are  subject. 

Nations,  or  those  tribes  or  clans  bound  together  by 
a  common  descent  which  afterwards  became  nations, 
can  in  the  first  instance  only  have  acquired  a  property 
in  the  country  which  they  possessed,  by  occupancy, 
which  is  still  recognised  in  our  Law  Books  as  a  source 
of  right,  or,  more  technically,  as  a  form  of  title.  This 
occupancy  must  have  been  either  by  the  consent  of 
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the  undispersed  nucleus  of  the  human  race,  agreeing 
with  each  other  to  spread  out  in  ditferent  directions, 
which  would  be  a  sort  of  lawful  partition ;  or  it  may 
have  begun,  and  often  has  begun,  in  the  exercise  of 
the  right  that  belongs  to  all,  to  take  that  which  be- 
longs to  none. 

The  case  of  conquest  need  not  for  the  purpose  of 
my  argument  be  distinguished  from  that  of  occupancy. 
The  forcible  expulsion  from  a  country  of  one  tribe  or 
nation  by  another,  or  the  subjection  of  the  former  in- 
habitants to  the  invading  race,  may  raise  a  sort  of  per- 
sonal question  between  the  two  nations,  in  which  other 
nations  may  be  entitled  to  interfere  upon  principles  of 
international  law ;  but  it  can  in  no  way  alter  the  basis 
upon  which  either  nation  would  hold  the.  disputed 
country  as  against  the  human  race.  It  is  the  same 
thing  as  if,  in  the  sphere  of  personal  rights,  A.  should 
be  evicted,  rightly  or  wrongfully,  from  an  estate  by  B. 
The  question  of  disputed  ownership  between  A.  and 
B.  would  in  no  way  affect  the  obligation  to  which 
either  would  hold  the  property,  in  its  relation  to  the 
State  of  whose  territory  it  was  a  part. 

The  property,  then,  of  a  nation,  whether  acquired 
by  conquest  or  occupancy,  is  subject  alike  to  the  para- 
mount rights  of  the  human  race.  These  I  have  al- 
ready described,  and  it  follows  from  them,  and  espe- 
cially from  the  rights  of  visit  and  of  trade,  that  the 
possession,  however  derived,  must  be  either  actual  or 
with  a  near  prospect  of  becoming  so,  and  that  it  should 
be  accompanied  by  an  industry  in  some  degree  suited 
to  the  soil,  or  aspiring  and  tending  to  become  so,  and 
by  a  form  of  polity  compatible  with  the  welfare  and 
improvement  of  the  possessors  as  moral  and  account- 
able beings,  or  tending  to  become  so,  and  also  ad- 
mitting within  the  limits  that  I  have  described,  the 
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free  access  of  foreigners.  For  what  right  could  a  na- 
tion of  robbers  have  to  call  any  portion  of  the  earth 
their  own,  even  though  they  should  have  so  far  ac- 
cepted the  rudiments  of  civil  society  as  not  to  prey 
upon  each  other  ? 

In  the  same  way  the  right  of  individual  ownership 
must  have  arisen  in  the  first  instance  from  occupancy, 
and  it  matters  little  whether  the  occupation  was  by 
the  individual,  as  the  member  of  an  already  formed 
community  agreeing  to  divide  among  themselves 
a  country  that  they  had  either  found  or  conquered; 
or  whether  it  was  a  single  adventurer  detaching  him- 
self from  his  tribe  or  people  to  make  for  himself 
a  new  home  in  the  world. 

In  the  first  place,  the  occupancy  would  obviously 
be  according  to  the  conditions  of  the  original  allot- 
ment. In  the  second  case,  it  would  be  subject  to  the 
terms  that  might  be  imposed  upon  it  by  the  commu- 
nity which  in  course  of  time  would  grow  up  around 
the  settler  or  his  descendants,  asserting  its  right  as 
a  nation,  as  soon  as  it  became  one. 

The  natural  right  of  property — I  call  it  such,  be- 
cause the  belief  in  its  allowance  and  the  intention  to 
assert  it  is  the  necessary  inducement  to  all  human 
exertion — is  confined  to  such  things  as  a  man  may 
create  or  produce  by  his  own  act  or  labour,  and  which 
without  that  would  not  have  been  created  or  pro- 
duced. But  even  here  something  must  be  allowed  for 
the  unequal  favours  of  the  Diva  Fortuna^  so  that  the 
amount  of  property  acquired  would  not  be  always 
proportionate  to  the  amount  of  labour  bestowed  upon 
the  acquisition.  Thus  in  the  original  division  of  the 
soil  which  I  have  supposed,  and  which  must  in  some 
shape  have  been  once  a  fact,  the  lot  of  one  man  might 
have  fallen  in  a  better  place  than  that  of  another,  and 


13 


this  would  seem  no  sufficient  reason  for  disturbing 
a  settlement  once  made;  just  in  the  same  way  as 
if  two  hunters  with  equal  skill  and  energy  should 
gain  a  most  unequal  spoil,  each  would  think  himself 
entitled  to  retain  for  himself  the  whole  produce  of 
his  chase. 

But  this  primitive  right  of  labour  applied  to  the  soil 
^ould  attach,  in  the  first  instance,  only  to  the  harvest, 
or  limited  succession  of  harvests,  for  which  a  first  oc- 
cupier would  have  sown  the  seed  and  prepared  the 
ground;  any  right  beyond  that  would  depend  upon 
the  allowance  of  his  fellows.  Such  an  allowance 
would  readily  be  granted  where  all  had  portions  of 
their  own,  of  which  they  would  alike  desire  the  con- 
tinued possession,  for  themselves  in  the  first  instance, 
and  then  for  their  families.  And  this  right,  when  once 
generally  established  among  the  original  settlers  and 
their  descendants,  would  be  easily  made  good  against 
those  who  would  come  into  existence  too  late  to  obtain 
any  direct  share  in  the  soil  of  their  country.  These, 
for  a  long  time  at  least,  would  be  a  feeble  minority ; 
for  a  long  time  they  would  find  a  field  open  to  their 
labour  in  countries  less  fully  occupied  than  their  own ; 
or  at  home,  without  any  possession  of  the  soil,  they 
could  command  their  share  of  its  fruits  by  supplying 
in  other  branches  of  production  the  wants  of  the  culti- 
vator. For  the  most  energetic  and  successful  of  these 
there  would  be  the  hope,  or  rather  the  certainty,  if 
they  chose,  of  acquisition  by  purchase :  and  as  it  would 
soon  become  evident,  with  the  increase  of  population 
and  the  multiplication  of  employments,  that  all  could 
not  be  proprietors  of  land,  those  who  were  actually  in 
possession,  and  who  had  not  only  been  brought  up  in 
expectation  of  that  possession  being  continued,  but  had 
been  trained  to  those  arts  and  pursuits  which  were 
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suitable  to  it,  would  naturally  seem  to  have  the  best 
claim  to  keep  what  they  had  got. 

If  anything  was  wanting  to  the  conclusiveness  of 
this  argument,  it  would  be  supplied  by  force  and  the 
authority  of  law ;  for  the  proprietor  of  the  land  would 
be  the  first  legislator,  and  those  who  make  the  laws 
have  the  public  force  at  their  own  disposal. 

Still  it  was  only  by  degrees,  and  not  without  fre- 
quent attempts  at  resistance  from  the  non-proprietary 
class,  that  the  limited  right,  founded  on  occupation 
and  labour,  reached  its  full  development  as  a  perpetual 
inheritance,  and  extended  itself  in  that  shape  over  the 
whole  soil  of  a  nation. 

For  a  long  time — in  some  countries  at  least,  and  as 
to  a  large  portion  of  their  soil  in  others — it  did  not 
exceed  the  limits  of  a  life  ;  and  when  the  hereditary 
right  was  admitted,  it  was  partial  in  its  application, 
or  subject  to  a  claim  by  the  community  to  such  a 
share  in  the  produce  of  the  land  as,  whether  it  be 
called  a  tax  or  a  rent,  virtually  made  the  State  a  part 
proprietor. 

And  this  right  of  hereditary  succession,  being  the 
creature  of  the  State,  either  by  grant  or  by  acqui- 
escence, was  naturally  and  properly  made  subject  to 
such  modification  as  the  law  of  each  nation  might 
impose  upon  it.  Accordingly,  it  was  different  in  dif- 
ferent countries.  In  some,  it  was  an  equal  right  of 
succession  among  all  children ;  in  others,  it  was  such 
among  the  males  only;  in  some,  as  in  our  own 
country,  the  eldest  son,  in  some,  though  this  was  a 
rare  exception,  the  youngest  was  alone  preferred. 
But  in  whatever  form  the  right  was  established,  it  is 
to  be  looked  upon  rather  as  a  political  institution  for 
public  purposes  than  as  a  private  right ;  and  so  far  as 
it  is  a  private  right,  it  is  one  rather  in  the  family  than 
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in  the  individual ;  and  upon  this  ground  and  in  this 
limited  shape  it  has  in  some  countries,  especially  in  our 
own  for  a  time,  been  secured  by  law,  and  where  the 
legal  restrictions  have  been  removed  or  not  imposed, 
it  has  been  upon  the  supposition  that  natural  feel- 
ing and  the^sense  of  moral  obligation  would  supply 
their  place. 

This  leads  me  to  consider  the  right  of  alienation, 
partly  as  a  consequence  and  development,  partly 
as  a  qualification  and  corrective  of  the  right  of 
hereditary  succession. 

It  was  in  this  sense  a  consequence  that  the  right 
of  creating  a  succession  or  line  of  successors  —  it 
might  be  for  ever,  inasmuch  as  it  excluded  all  others 
— involved,  without  prejudice  to  the  right  or  ex- 
pectation of  any  one,  at  least  of  any  one  but  the 
family,  a  power  of  arbitrary  transfer  to  a  different 
owner. 

It  was  a  qualification  and  a  corrective  in  this  way, 
that  it  let  in  the  rest  of  the  community  to  a  chance  of 
obtaining  that  from  which  an  unbroken  line  of  suc- 
cession might  for  ever  have  excluded  them ;  and  ac- 
cordingly we  shall  find,  more  especially  in  the  history 
of  our  own  institutions,  the  power  of  alienation  im- 
posed rather  upon  the  holders  of  property  by  the 
community,  than  asserted  by  them  as  an  extension 
and  consequence  of  their  own  right. 

But  here  we  must  distinguish  between  the  right  of 
transfer  inter  vivos ^  and  the  right  of  disposition  by 
will.  The  former,  which  for  obvious  reasons  would 
be  usually  by  sale  and  not  by  gift,  is  less  adverse  to 
the  principle  of  hereditary  succession,  as  it  is  but  the 
conversion  of  the  family  property  into  a  different 
shape,  and  is,  indeed,  often  resorted  to  in  the  interest 
of  the  family  itself ;  the  latter  is  more  absolute  in 
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its  effects,  more  arbitrary,  and  therefore  often  more 
unjust  and  immoral  in  its  motives. 

This  latter  right,  therefore,  is  no  necessary  com- 
plement of  the  former,  and,  in  fact,  the  one  has  often 
existed,  and  still  in  most  countries  continues  to  exist, 
without  the  other ;  and  there  are  few  civilized  coun- 
tries except  our  own  in  which  the  appointed  order  of 
succession,  either  as  to  real  or  personal  property,  is 
or  ever  was  liable  to  be  wholly  set  aside  by  the  will, 
that  is,  the  posthumous  act,  of  the  individual  owner. 

Where,  however,  the  right  exists  without  restric- 
tion as  to  personal  property,  there  seems  no  sufficient 
reason  for  excluding  landed  property  from  its  ope- 
ration, more  especially  in  any  country  where,  as  in 
England,  agriculture  has  reached  an  advanced  stage 
of  improvement.  For  in  such  countries  the  value  of 
land  arises  in  so  great  a  measure  from  the  money  that 
has  been  spent  upon  it,  that  it  is  hard  to  distinguish 
in  it,  how  much  should  be  deemed  the  real,  and  how 
much  the  personal,  property  of  the  owner. 

These  three  things,  the  right  of  transmission  by 
heirship,  the  right  of  alienation  by  gift  or  sale,  and, 
lastly,  the  right  of  disposition  by  will,  together  con- 
stitute the  full  development  of  that  property  in  land 
which  began  in  a  permissive  and  temporary  occupancy. 

I  will  consider  in  my  next  lecture  by  what  succes- 
sive stages  they  were  established,  and  subject  to  what 
limits  they  exist  in  our  own  country. 


SECOND  LECTUEE. 


T  PEOPOSE  in  this  lecture  and  the  next  to  give  an 
account  of  the  modifications  of  the  ownership  of 
land,  established  or  allowed,  in  this  country,  from  Saxon 
times  down  to  the  present.  In  so  doing,  perhaps  I 
may  appear  to  trespass  a  little  upon  the  domain  of 
the  Law ;  but  the  terms  on  which  property  is  held, 
the  powers  which  the  State  allows  to  its  holder  over 
it,  evidently  belong,  on  one  side  at  least,  to  the 
subject-matter  of  Political  Economy  in  its  narrowest 
sense ;  and  in  describing  what  those  terms  and  powers 
are,  and  have  been  at  different  times,  I  shall  at  least 
furnish  the  materials  for  considering  their  effect  upon 
the  production  and  accumulation  of  wealth ;  and  there 
is  now,  I  think,  a  general  disposition  among  writers 
on  Political  Economy,  to  overstep  those  limits  which 
would  confine  them  to  the  study  and  illustration  of 
those  points  alone.  It  is  w^orth  noticing  too,  that 
in  this  University  Political  Economy  and  Law,  are 
treated  in  our  academical  division  of  Schools  as  cog- 
nate branches  of  learning,  and  that  in  this  country 
the  conditions  of  landed  property  are  in  themselves 
so  various  and  complicated,  and  so  much  overlaid  and 
disguised  by  legal  technicalities,  that  there  is,  I  be- 
lieve, among  men  of  general  education,  far  less  know- 
ledge of  what  they  practically  are,  than  is  possessed 
on  the  same  subject — in  reference  to  their  own  laws — 
by  the  educated  men  of  other  countries.  It  is  the 
province  of  the  Law  or  of  its  teachers  to  shew  in  what 
way,  by  what  formalities,  and  by  what  form  of  words 
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particular  rights  of  ownership  in  land  or  powers  over 
it,  are  created  or  exercised ;  it  is  the  province  of 
Political  Economy,  as  a  branch  of  social  science,  to 
shew  what  those  rights  and  powers  are. 

I  therefore  trust  I  may  be  excused  if,  in  the  course 
of  this  and  of  the  ensuing  lectures,  I  appear  to  treat 
a  little  more  of  Law  and  a  little  less  of  Political 
Economy  than  others  have  done,  who  have  stood  in 
this  place  before  me,  though  more  competent  than  I 
am  to  deal  with  both  subjects. 

I  begin  with  Saxon  times,  because,  as  far  as  I 
know,  the  foundation  of  our  general  laws  and  insti- 
tutions— apart  from  local  customs — cannot  be  traced 
farther  back,  except  insomuch  that  after  Saxon  times 
they  were  modified  and  extended  by  the  infusion — or 
intrusion,  as  it  was  then  thought — of  the  earlier  prin- 
ciples of  Eoman  legislation. 

I  have  already  in  my  last  lecture  indicated  the 
three  great  points  for  consideration  in  this  matter. 
They  are,  first,  the  right  of  transmission  by  descent ; 
secondly,  the  right  of  alienation  by  sale  or  gift; 
thirdly,  the  right  of  disposition  by  will. 

The  first  right — that  of  transmission,  or  rather  of 
succession,  by  heirship — may  either  exist  as  a  para- 
mount right  controlling  or  excluding  the  other  rights, 
as  it  once  did  exist  in  this  country ;  or  it  may  be 
liable,  as  it  is  now,  to  be  controlled,  and  in  law  at 
least,  wholly  superseded  by  them.  But  it  is  in  either 
case  the  foundation  of  the  other  two ;  and  being  esta- 
blished for  the  benefit  of  the  family,  or  rather  the 
perpetuation  of  the  family  for  the  benefit  of  the 
State,  it  still  continues  to  suggest  the  limits  by  which 
the  other  two  rights  should  be  confined,  and  the 
purposes  to  which  they  should  be  directed. 

The  three  rights  existed  together  in  Saxon  times, 
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though  not  equally  over  the  whole  land  of  the  king- 
dom :  for  in  Saxon  times  the  rights  of  private  property- 
had  not,  in  their  full  development,  overrun  the  whole 
soil  of  the  country. 

The  principle  of  a  direct  ownership  in  the  com- 
munity still  subsisted,  not  in  theory  only,  but  to  some 
extent  in  practice,  over  that  portion  of  the  soil  which 
was  called  folc-land,  or  land  of  the  people.  Private 
property  in  its  more  perfect  form  obtained  only  over 
those  portions  which  were  from  time  to  time  granted  to 
individuals  by  charter,  and  hence  were  called  boc-land ; 
though  even  as  to  these  the  grant  was  not  always 
in  perpetuity.    There  was,  as  may  be  supposed,  partly 
from  the  natural  progress  of  society,  partly  from  the  dis- 
position and  the  power  of  private  interests  to  encroach 
upon  the  public  right,  a  gradual,  and,  at  the  end  of 
the  Saxon  times,  a  rapid,  increase  of  the  latter  tenure 
— that  is,  the  boc-land — at  the  expense  of  the  other ; 
and  the  same  thing  happened  here,  though  with  less 
violence  and  struggle,  which  led  the  plebeians  of  Eome 
to  restrain  by  an  agrarian  law  the  ursurpations  of  the 
patricians  over  the  conquered,  and  therefore  public, 
land  of  the  community.    We  read  of  no  such  move- 
ments of  the  Anglo-Saxon  people,  but  we  must  not 
therefore  assume  that  all  that  was  done  peaceably 
was  done  either  justly  or  usefully ;  and  Mr.  Kemble 
attributes,  not  without  probability,  to  the  gradual 
absorption  by  the  great  men  of  that  day  of  the  folk- 
land  tenures,  and  the  consequent  depression  and  dis- 
content of  the  middle  class,  which  was  sustained  by 
them,  the  feebleness  of  the  resistance  which  so  brave 
a  nation  as  the  Anglo-Saxons  offered  to  their  ITorman 
invaders. 

This,  however,  belongs  to  history ;  it  is  enough  for 
me  to  say  here  that  already  in  Saxon  times  the  three 
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great  principles  and  rights  of  hereditary  succession, 
of  alienation  in  the  way  of  sale  or  gift,  and  of  dis- 
position by  will,  attached  to  far  the  greater  portion 
of  the  land  of  the  country. 

But  the  right  of  hereditary  succession  differed  from 
that  which  afterwards  prevailed  ;  for  the  claim  of  pri- 
mogeniture was  not  recognised,  the  usual  law  of  suc- 
cession being  equality  among  all  children,  though  in 
some  places  by  local  custom,  and  in  many  individual 
instances  by  a  settlement  in  the  nature  of  an  entail, 
females  were  excluded. 

Such  settlements  appear  to  have  been  frequent  in 
Saxon  times,  and  to  have  excluded  the  right  of  alien- 
ation, where  at  least  such  a  settlement  had  been  de- 
clared before  the  kindred,  and  in  the  presence  of  the 
king  and  bishop. 

The  testamentary  power  existed  over  boc-land  with- 
out restriction,  though  subject  to  greater  formalities 
than  it  now  is,  more  especially  in  the  number  of  wit- 
nesses required  to  establish  it,  as  all  wills  had  to  be 
established  in  the  county  court,  or  other  court  having 
jurisdiction.  These,  it  is  said  by  Hickes, — a  great 
authority  on  Anglo-Saxon  times,  frequently  referred 
to  by  Spence  in  his  most  valuable  book  on  the  history 
of  the  Court  of  Chancery,- — were  from  eight  to  ten, 
though  in  one  instance  the  single  testimony  of  St. 
Dunstan  was  deemed  sufficient  to  support  a  will, 
made  in  extremis^  ten  thousand  other  offering  on  that 
occasion  to  vouch  for  the  veracity  of  the  Saint,  and 
perhaps  being  ready  to  fight  with  those  who  denied  it. 

Upon  this  state  of  things  was  induced  by  the  I^or- 
man  conquest  the  full  establishment  of  the  feudal 
system ;  I  say  the  full  establishment,  for  the  ele- 
ments of  that  system  already  existed  and  were  in 
course  of  development. 
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It  is  no  part  of  my  province  to  treat  of  the  origin 
or  the  incidents  of  feudalism.  The  latter  are  stated 
fully  and  correctly  enough  by  Blackstone  and  his 
successive  editors;  for  the  former,  that  is,  the  origin 
of  the  system,  we  must  recur  to  Hallam  and  to  Guizot ; 
for  the  subject  was  little  understood  in  the  time  of 
Elackstone,  and  when  he  wrote  his  ^^Commentaries" 
he  appears  to  have  known  even  less  about  it  than 
the  historians  of  that  day. 

What  I  am  concerned  about  here  is  the  effect  of 
the  system  upon  the  different  modifications  of  owner- 
ship ;  but  it  is  not  irrelevant  to  begin  by  describing 
what  the  feudal  tenure  was  in  its  principle,  and  in 
what  respects  tenure  and  ownership  differ  from,  and 
are  collateral  to,  each  other. 

The  essential  element,  then,  of  the  feudal  system 
of  tenure  was,  that  it  established  a  permanent  personal 
connexion  arising  from  the  gift  or  transfer  of  land, 
which  might  last  for  indefinite  ages,  between  the  giver 
and  his  heirs  on  one  side,  and  the  donee  and  his  heirs 
on  the  other.  This  connexion  imposed  on  the  tenant 
or  vassal,  on  the  one  part,  certain  definite  though 
occasional  services  and  liabilities,  together  with  an 
indefinite  duty  of  fealty  or  allegiance ;  and,  on  the 
other  part,  conferred  on  him  a  certain  right  of  pro- 
tection and  assistance  from  his  lord,  and  also  a  right 
of  co-operation  and  assistance  with  him,  more  espe- 
cially in  the  administration  of  justice ;  which  latter 
right,  as  it  existed  between  the  Crown  and  its  tenants, 
was,  more  than  any  other  tiling,  the  source  of  our 
parliamentary  liberties.  * 

Hence  it  came  naturally  to  pass,  from  a  man's  status 
and  rights  depending  so  much  upon  the  land  which 
he  held,  or  which  he  or  his  ancestors  had  held  before, 
that  the  land  which  made  the  man  should  also  give 
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him  his  name.  Thus  a  system  of  nomenclature  grew 
up  peculiar  to  modern  times,  and,  among  modern  na- 
tions, to  England  more  especially,  which  is  less  agree- 
able to  the  natural  principle  of  a  nobility  and  less 
faithful  to  the  truth  of  history,  than  that  which  pre- 
serves to  the  descendants  of  eminent  or  successful 
men  the  very  name  to  which  honour  was  first  at- 
tached or  to  which  antiquity  has  given  value. 

What  I  have  said  above  applies  more  especially  to 
what  was  called  tenure  in  chivalry,  or  by  knight-service, 
which  was  the  more  perfect  form  of  feudalism ;  but 
in  this  country,  owing,  probably,  to  the  remembrance 
of  Saxon  liberties  and  to  the  resistance  of  the  Saxon 
population,  a  considerable  portion  of  the  land,  more 
especially  of  the  smaller  properties,  was  subject  only 
to  the  more  modified  form  of  feudalism,  which,  indeed, 
was  hardly  feudalism  at  all,  as  it  wanted  its  essential 
character  of  personal  service,  which  was  called,  and 
still  continues  to  be  called,  though  the  term  is  but 
little  used,  tenure  on  common  socage.  Even  in  this 
tenure  the  bond  of  fealty  and  allegiance  was  retained, 
at  least  in  name,  and  to  some  extent  qualified  the 
personal  relation  between  lord  and  tenant ;  but  the 
definite  obligations  were  exclusively  pecuniary,  or 
capable,  at  least,  of  being  measured  by  money. 

And,  indeed,  in  this  country  this  pecuniary  cha- 
racter very  soon  extended  also  to  the  tenure  by 
knight-service.  It  is  no  part  of  my  province  to  ex- 
plain the  causes  of  this  peculiarity  of  English  feudal- 
ism :  they  are  mainly  to  be  found  in  the  greater 
power  and  wealth  of  the  Crown,  in  this  country  as 
compared  with  others,  and  to  the  distant  expeditions 
which  this  power  and  wealth  induced  and  enabled 
our  early  sovereigns  to  engage  in.  Eor  these  the 
services  of  a  mercenary  army  were  far  more  available 


than  those  of  the  feudal  militia ;  and,  therefore,  for 
their  OTm  use  our  kings  were  very  ready  to  commute 
the  obligations  of  military  service  into  a  pecuniary 
payment :  and  as  the  right  of  private  warfare  was  in 
this  country  restrained  by  the  strong  hand  of  the  law, 
there  was  little  occasion  for  the  great  vassals  of  the 
Crown  to  call  upon  those  who  held  under  them  for 
their  personal  service,  either  for  their  own  purposes 
or  for  those  of  the  sovereign. 

But  whatever  were  the  incidents  of  feudal  tenure, 
they  were  not  so  much  modifications  of  the  right  of 
property  as  conditions  upon  which  all  property  was 
held.  Tenure  and  ownership  were,  as  I  said  before, 
collateral  to  each  other ;  and  so  true  was  this,  at  least 
in  theory,  that  that  only  was  considered  by  lawyers 
to  be  a  perfect  tenure  in  which  the  lordship,  on  the 
one  hand,  and  the  estate,  on  the  other,  which  was  held 
under  it,  were  each  of  them  kept  apart  in  two  distinct 
lines  of  perpetual,  unlimited  inheritance. 

But  although  the  introduction  of  feudal  tenures  did 
not  directly  and  necessarily,  nor  otherwise  than  as  a 
burden  and  a  duty,  affect  the  different  modes  and  de- 
grees of  ownership,  it  led  indirectly  to  great  changes 
in  them. 

The  first  and  most  important  of  these  changes 
was  the  substitution  of  the  law  of  primogeniture 
for  that  of  equal,  or  nearly  equal,  succession  among 
children. 

Although  the  importance  of  this  change,  and  of  the 
customs  and  ideas  founded  on  it,  can  hardly  be  over- 
rated, the  nature  and  extent  of  its  present  operation  is 
very  commonly  misapprehended.  A  very  small  por- 
tion of  the  land  of  this  country  passes  by  inheritance ; 
but  it  is  nevertheless  to  the  adoption  of  primogeniture 
as  a  binding  law — such  as  it  was  in  its  origin,  or  as  it 
was  made  soon  after  its  origin — that  we  must  attribute 
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tlie  all- but  invariable  custom  of  securing  to  the  eldest 
son  and  his  sons  after  him,  so  far  as  it  can  be  done, 
the  whole  landed  property  of  a  family,  and  the  conse- 
quent agglomeration  of  land  in  large  estates,  which 
has  indirectly  arisen  from  that  custom. 

In  that  county  in  which  the  law  of  primogeniture 
was  not  established  at  first,  and  has  since  been  only 
partially  introduced,  although  the  right  of  giving  a 
preference  to  the  eldest  or  any  son  has  long  existed 
there,  as  in  the  rest  of  England,  and  has  to  a  great 
extent  been  acted  on,  we  find  property  much  less  di- 
vided than  in  other  parts  of  the  kingdom ;  and  the 
effect  of  this  subdivision — which  has  not,  however,  been 
carried  to  excess — appears  to  have  been  compatible 
with  a  great  increase  of  wealth,  with  good  cultivation, 
and  especially  to  have  been  favourable  to  the  con- 
dition of  the  labourer. 

The  difference,  however,  which  subsists  in  these 
respects  between  Kent  and  the  rest  of  England,  is  no 
doubt  to  be  attributed  partly  to  the  proximity  of  the 
capital,  partly  to  the  nature  of  the  cultivation,  which 
is  there  found  most  advantageous,  and  which  is  less 
liable  to  be  impeded  by  subdivision,  than  the  agricul- 
ture oi  other  parts  of  the  country  would  be. 

Eut  to  return  to  my  legal  sketch.  The  introduction 
of  the  law  of  primogeniture  is  commonly  and  correctly 
attributed  to  the  connexion — which  was  the  essence  of 
feudalism — between  the  possession  of  land  and  office 
or  dignity.  Eor  though  there  is  no  absolute  necessity 
for  making  office  or  dignity,  if  hereditary  at  all,  the 
subject  of  exclusive  succession, — and,  indeed,  the  oppo- 
site rule  prevailed  in  Germany  long  after  the  establish- 
ment of  feudalism,  so  much  so,  that  the  custom  of  pri- 
mogeniture was,  so  late  as  the  sixteenth  century,  de- 
nounced as  impious  by  some  German  princes, — yet 
there  was  an  obvious  reason  of  convenience  why  dis- 
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tricts,  which  had  once  been  committed  to  the  govern- 
ment of  a  single  hand,  should  retain  their  separate 
demarcation  as  provinces  or  countries ;  and,  the  prin- 
ciple of  heredity  being  once  admitted  in  regard  to 
them, — a  result  natural  in  itself,  and  which  would  be 
aided  by  the  connexion  of  the  government  with  a 
separate  historical  endowment,— it  followed  almost  as 
a  matter  of  course  that  the  right  of  succession  should 
be  exclusive. 

From  governments  to  offices  or  dignities,  from  earl- 
doms to  baronies, — and  a  barony  involving,  as  it  did, 
a  right  to  assist  in  legislation,  was  an  office  as  well  as 
a  dignity, — the  transition  was  easy ;  and  even  a  knight- 
hood, that  is,  the  tenure  of  a  knight's  fee,  involved 
services  which  it  was  not  convenient  to  divide,  though 
this  was  frequently  done  in  France;  so  that  in  this 
tenure  also  the  eldest  son  was  called  to  succeed  his 
father  alike  in  the  possession  of  his  land  and  the  dis- 
charge of  his  duties. 

Thus  the  rule  of  exclusive  heredity  in  all  the  higher 
and  proper  branches  of  the  feudal  system  followed 
very  quickly  upon  the  full  establishment  of  that  sys- 
tem by  the  Conquest.  It  was  not,  however,  at  once 
nor  so  readily  admitted  into  socage  tenure. 

But  there  is  alike  a  disposition  as  well  as  a  power 
in  the  ruling  parts  of  a  State  to  fashion  the  laws  and 
customs  of  the  rest  after  the  manner  of  their  own. 
For  as  the  prevalence  of  an  idea  is  an  evidence  of  its 
truth,  so  do  the  institutions  of  a  country  derive  strength 
from  their  uniformity ;  and  it  is  some  security  even  to 
the  inheritance  of  the  Crown,  that  the  same  rule  of 
succession  should  prevail  in  the  case  of  a  cottage ;  and, 
therefore,  though  the  reasons  for  the  adoption  of  pri- 
mogeniture in  the  higher  classes  did  not  apply  to 
tenure  in  socage,  yet  it  was  imposed  also  upon  them  by 
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the  Norman  lawyers,  who  were  the  chief  founders  of 
the  Common  Law. 

We  now  come  to  consider  the  effects  of  the  feudal 
system  and  the  Common  Law,  which  was  founded  on 
it,  upon  the  other  two  great  incidents  of  ownership, 
alienation,  and  disposition  by  will.  I  will  dispose  at 
once  of  the  latter  by  saying,  that  the  power  of  making 
a  will  of  land  was  wholly  taken  away  by  this  system, 
as  it  was  indeed  obviously  inconsistent  with  the  per- 
sonal relation  between  lord  and  vassal,  that  the  latter 
should  by  any  private  act  of  his  own,  not  even  known 
to  the  former  till  it  was  completed,  substitute  a  new 
person,  or  line  of  persons,  for  the  performance  of  those 
duties  which  he  had  taken  upon  himself  and  his  de- 
scendants. 

This  objection  would  have  applied,  but  not  with  the 
same  force,  also  to  alienation  without  consent  of  the 
lord  by  act  inter  vivos ;  and,  accordingly,  it  was  a  prin- 
ciple of  the  feudal  law  in  all  its  strictness,  and  you 
will  find  it  stated  in  your  Blackstone,  without  the 
qualifying  observation  that  it  was  not  true  in  fact, 
that  the  tenant  could  not  aliene  without  the  consent 
of  the  lord. 

Where  there  are  conflicting  forces,  the  result  in 
legislation  is  usually  a  compromise ;  and  the  compro- 
mise in  this  case  was  this,  that  the  feudal  tenant  could 
not  pass  his  lands  by  will,  but  that  he  might  aliene  them 
in  his  lifetime  without  the  license  of  his  lord ;  though 
it  was  probably  usual,  to  prevent  difficulty,  to  bespeak 
beforehand  the  acceptance  by  the  lord  of  his  new 
tenant ;  and  probably  the  lord  would  have  been  able 
to  exclude  a  tenant  who,  for  good  reasons,  might  have 
been  personally  obnoxious  to  himself.  But  in  the  case 
of  partial  alienation,  before  the  statute  passed  restrain- 
ing subinfeudation,  this  difficulty  would  not  have  oc- 
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ciirred,  for  no  new  tenant  in  sucli  a  case  was  imposed 
upon  the  lord,  and  possibly  the  unrestrained  freedom 
of  alienation  may,  before  that  statute,  have  been  con- 
fined to  such  partial  transfers. 

This,  however,  was  only  true  of  all  tenants  of  pri- 
vate lords  ;  for  the  Crown,  which  could  enforce  the 
rights  of  the  lord  by  the  power  of  the  sovereign, — great 
as  that  power  then  was, — did  certainly  possess  and 
enforce  the  right  of  exacting  a  forfeiture  for  alienation 
wdthout  consent,  until  the  time  of  Edward  III,,  when 
the  terms  upon  which  that  consent  was  to  be  given 
w^ere  settled  by  Act  of  Parliament. 

The  prospective  claim  of  the  heir,  even  in  the  life- 
time of  his  ancestor,  seems,  in  those  rude  and  simple 
times  when  legal  language  was  construed  in  its  na- 
tural sense,  to  have  created  more  difficulty,  in  the 
way  at  least  of  total  alienation,  than  the  rights  of  the 
lord.  But  whatever  these  difiiculties  of  either  sort 
were,  they  had  been  effectually  overcome, — partly  by 
the  ingenuity  of  lawyers,  partly  by  the  practical,  that 
is,  forcible,  assertion  of  the  right  which  they  ob- 
structed,— before  the  end  of  the  reign  of  Henry  III., 
when  our  old  English  Common  Law  may  first  claim 
to  be  considered  an  established  system. 

The  statute  of  Quia  Emptor es^  passed  in  18  Edw.  I., 
which  is  commonly  spoken  of,  and  especially  in  Black- 
stone,  as  conferring  the  right  of  alienation  in  all  but 
the  land  held  by  the  Crown, — which  is  not  specially 
excluded  from  that  statute,  but  which,  not  being  ex- 
pressly included,  was  not  affected  by  it, — was  in  truth 
but  a  recognition  of  the  right  as  an  existing  fact,  and 
seems  hardly  to  have  been  needed  as  a  confirmation  of  it. 
So  far,  indeed,  from  its  having  been  the  object  of  that 
statute  to  relax  the  fetters  of  feudalism,  its  object,  on 
the  contrary,  was  to  attach  to  the  land,  in  the  hands 
of  the  new  purchaser  and  his  successors  for  ever, 
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the  same  .rights  of  lordship  to  which  the  land  was 
subject  in  the  hands  of  the  previous  possessor,  instead 
of  allowing  that  possessor,  as  he  inight  do  before  the 
statute,  to  create  a  new  holding  under  himself  exclu- 
sive of  the  right  of  the  superior  lord. 

The  statute,  as  its  preamble  expresses,  was  in- 
tended for  the  benefit  of  the  great  men  and  other 
lords ;  and,  five  years  before,  the  same  great  men  had 
passed  the  more  celebrated  and  still  more  important 
statute,  De  donis^  of  which  the  object  and  efi'ect  was  to 
exclude  or  exempt  entailed  estates  from  that  liability 
to  alienation  which  the  cunning  of  the  law  had  ex- 
tended even  to  them.  By  entailed  estates  I  mean,  as 
is  meant  now,  an  estate  confined  by  the  terms  of  the 
original  gift  or  conveyance  to  the  issue  of  the  body  of 
the  first  taker,  failing  which  it  would  revert  to  the 
giver  or  his  heirs. 

By  this  statute,  then,  the  power  of  alienation,  though 
recognised  the  more  readily  perhaps  on  this  account 
by  the  later  statute  of  Quia  Emptor es^  was  effectually 
taken  away  from  the  greater  part  of  the  lands  of  this 
country,  assuming,  as  we  may  safely  do,  that  the 
greater  part  of  the  land,  as  certainly  by  far  the 
greater  part  of  the  lordships  did,  belonged  either  to 
the  nobility  or  to  men  sufficiently  rich  to  desire 
either  to  found  or  to  perpetuate  a  family.  A  further 
inducement  to  entail  lands — and  in  those  times  of 
civil  warfare  it  was  a  very  powerful  inducement — 
was  that  entailed  lands  in  the  hands  of  the  heir 
were  exempted  from  forfeiture  even  in  the  case  of 
high  treason. 

Of  the  social  and  political  effects  of  this  law  it  is 
not  here  the  place  to  speak.  But  I  notice,  in  passing, 
the  bad  effect  it  had  on  agriculture  through  the 
greater  insecurity  to  which  it  subjected  the  farmer, 
as  it  made  the  lease  of  one  tenant  in  tail  not  binding 
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upon  his  successor.  But  in  these  days  the  leaseholder 
of  landlords  who  Avere  owners  in  fee  simple  had  but 
a  precarious  holding ;  and  it  was  not  till  the  time  of 
Henry  YIII.  that  they  acquired  perfect  security  against 
eviction  by  the  lords.  And  this  probably — I  mean 
the  previous  uncertainty  of  the  position  of  the  farmers 
of  ordinary  properties — was  one  great  reason  of  the 
superior  cultivation  of  the  lands  of  ecclesiastical  and 
other  corporations,  to  which  I  shall  advert  more  fully 
in  a  subsequent  lecture. 

This  restraint  upon  alienation,  such  as  I  have  de- 
scribed it,  continued  in  force  nearly  two  hundred 
years,  when  the  ingenuity  of  lawyers,  prompted  pro- 
bably by  the  suggestion  of  the  Crown,  devised  a 
means  of  escape  from  the  clear  language  of  the  statute 
De  donis^  by  what  can  only  be  described  as  a  piece  of 
legal  legerdemain.  I  allude  to  what  is  called  in  legal 
language  a  common  recovery,  by  which  tenants  in  tail 
got  back  the  power  which  they  had  so  long  lost  of 
alienating  their  estates.  But  though  that  has  ever 
since  continued  to  be  the  law  as  to  tenants  in  tail,  the 
lawyers  very  soon  contrived  a  means  of  undoing,  in 
a  great  degree,  their  own  work,  and  replacing  the 
fetters  which  they  had  so  cunningly  removed.  This 
was  done  by  what  is  properly  called  strict  settle- 
ment; a  term  to  which  I  call  your  particular  at- 
tention, as  it  expresses  the  condition  of  ownership 
upon  which  by  far  the  greater  part  of  the  landed 
property  of  the  country  is  now  held. 

]^ot  to  perplex  you  with  legal  language  or  legal 
reasons,  the  practical  elfect  of  this  is,  that  in  ordinary 
cases  it  requires  the  concurrence  of  two  persons,  usually 
father  and  son,  to  alienate  the  family  estate,  or  to 
alter  its  disposition.  I  say  in  ordinary  cases,  for  if 
the  son  chooses  to  wait  for  his  father's  decease,  when 
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he  would  become  tenant  in  tail  in  possession,  he  would 
acquire  at  once  the  absolute  power  of  alienation.  But 
as  the  eldest  son  most  usually  marries  in  the  lifetime 
of  the  father,  he  is  then  called  upon  to  concur  in  a 
new  settlement  of  the  property,  by  which  he  reduces 
himself  to  the  condition  of  tenant  for  life,  and  that 
only  in  expectancy,  and  renounces  the  prospective 
right  of  alienation,  which  he  might  otherwise  have 
attained  to ;  and  so  it  goes  on  from  generation  to 
generation,  so  that,  in  fact,  there  is  but  a  small  por- 
tion of  the  landed  property  of  the  country  which  is 
subject  to  a  power  of  alienation  in  any  single  hand. 
Of  the  effect  of  this  upon  the  distribution  of  landed 
property,  I  will  say  something  in  another  lecture ; 
but  before  I  conclude  this,  I  must  revert  again  to  the 
subject  of  tenure,  and  explain  very  shortly  in  what 
way  all  that  was  most  burdensome  in  it,  and  espe- 
cially the  restriction  upon  the  testamentary  power, 
was  finally  shaken  off. 

During  the  infancy  and  earlier  growth  of  our  Eng- 
lish common  law,  there  ran  beside  it,  or  beneath  it, 
at  least  in  authority,  an  undercurrent  of  Eoman  or 
Eomanizing  jurisprudence,  which  in  some  respects 
modified  and  refined,  in  other  respects  controlled  and 
superseded,  through  a  court  of  its  own,  that  is  the 
Court  of  Chancery,  the  ruder  and  yet  more  formal 
spirit  of  what  may  be  called  the  established  system. 
By  far  the  most  important  change  that  was  effected  in 
this  way,  and  with  which  alone  we  have  to  do  here, 
was  the  introduction  of  a  form  of  ownership  of  land 
which  was  obviously  copied  from  the  fiduciary  estate 
of  the  Roman  law. 

In  English  law  this  was  called  first  a  use,  from  its 
conferring  the  real  right  to  the  enjoyment  of  the 
profits  of  the  land  to  which  it  applied,    The  invention 
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of  uses  is  commonly,  but  I  think  erroneously,  attri- 
buted to  the  clergy  seeking  in  that  way  to  escape 
from  the  restriction  of  the  statute  of  Mortmain,  by 
creating  a  form  of  ownership  to  which  that  statute 
would  not  apply.  But  the  invention  had  an  earlier 
date,  a  far  wider  scope,  and  a  far  more  important 
effect ;  for  its  partial  adaptation  to  the  benefit  of  the 
clergy  was  very  soon  cut  short,  without,  it  appears,  in 
any  way  checking  the  progress  of  the  innovation  as 
applicable  to  other  purposes. 

The  object  and  effect  of  uses  would  be  more  correctly 
described  by  saying  that  they  were  intended  to  create 
a  new  form  of  ownership,  exempt  from  the  burdens  of 
tenure,  "and  free  from  the  restrictions  which  were  the 
consequence  of  that  tenure,  especially  the  restriction 
upon  the  testamentary  power. 

The  land  itself,  in  the  hands  of  those  who  alone 
were  recognised  at  law  as  its  owners  and  possessors, 
remained,  of  course,  liable  to  all  the  incidents  of 
feudalism.  But  by  vesting  that  legal  right  of 'pos- 
session in  several  persons  together  as  joint  tenants, 
and  by  filling  up  the  gaps  as  they  occurred  by  a  new 
conveyance,  it  was  obviously  easy  to  evade  the  most 
onerous  of  the  feudal  charges,  those  of  relief  and  ward- 
ship ;  and  the  beneficial  ownership  of  the  land,  though 
subject  in  its  inheritable  quality  to  the  rules  of  the 
common  law,  was,  in  its  capability  and  modes  of 
transfer  and  transmission,  wholly  exempt  from  the 
formalities  and  disabilities  which  the  common  law 
would  have  imposed. 

In  this  way,  then,  and  to  this  extent,  the  greater 
part  of  the  lands  of  the  kingdom  had  by  the  time 
of  Henry  YIII.  become,  in  a  very  great  degree,  free 
from  tenure  and  its  consequences,  when,  by  the  cele- 
brated statute  of  Uses,  passed  in  the  twenty- seventh 
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year  of  that' reign,  the  old  feudal  estate  of  the  common 
law  and  the  use  or  beneficial  ownership  were  merged 
in  one,  and  a  new  form  of  legal  estate  thereby  created, 
which  was  taken  under  the  cognizance  and  protection 
of  the  common  law,  and  made  subject,  therefore,  to 
its  principles,  that  is  to  tenure,  which  in  this  way 
again  became  universal  in  its  application. 

Its  restoration  was,  however,  subject  to  two  re- 
markable exceptions.  In  the  first  place,  the  testa- 
mentary power,  though  taken  away  for  a  time  by  the 
statute  of  Uses, — and  that  not  indirectly,  but  in  pur- 
suance of  an  intent  emphatically  expressed, — was  re- 
newed by  a  statute  passed  within  five  years^  with  a 
partial  exception  as  to  lands  held  of  the  Crown  by 
knight- service,  of  which  two-thirds  only  could  be 
given  by  will.  Secondly,  the  common  law  in  adopt- 
ing the  new  estate,  adopted  also  the  modes  of  creating 
it,  and  the  modifications  to  which  it  might  be  sub- 
jected; of  which  one  important  consequence  was  the 
power,  stolen  from  the  law  rather  than  given  by  it, 
of  transferring  the  ownership  of  land  simply  by  deed, 
without  registration  or  other  condition  of  publicity. 

This  latter  point  is  one  of  great  importance  even  to 
the  political  economist ;  and  it  is  worth  noticing  that 
the  present  practice  of  secret  transfer  of  land  owes  its 
origin  to  a  fraudulent  evasion  of  the  law  ;  though  this 
perhaps  can  hardly  be  considered  an  objection  of  much 
weight,  as  so  much  of  the  law  of  real  property  rests 
upon  no  better  foundation. 

Tenures  being  thus  restored  with  such  important 
modifications  as  those  which  I  have  described,  were 
again,  even  in  their  modified  form,  to  some  extent 
evaded  by  the  new  species  of  fiduciary  estate  which 
arose,  after  the  extinction  of  uses,  under  the  name  of 
ti'usts  ;  through  which  the  Court  of  Chancery  speedily 
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recovered,  as  it  was  eager  to  do,  that  hold  upon  the 
land  of  the  country  of  which  the  statute  of  Uses  had 
for  a  moment  deprived  it. 

But  trusts,  though  probably  intended  in  some 
degree  in  their  origin  to  evade  the  still  remaining 
burdens  of  tenure,  were  certainly  not  maintained  and 
developed  for  that  purpose.  Indeed,  they  did  not 
receive  their  full  development  till  after  tenures  had 
ceased  to  exist  in  all  but  the  language  of  the  law ; 
and  the  object  and  intent,  therefore,  of  the  new 
fiduciary  estate  were  chiefly  and  essentially  to  give 
greater  security  to  future  and  contingent  estates,  to 
give  protection  and  effect  to  the  rights  and  interests 
of  minors  and  married  women,  and  to  provide,  by  a 
plurality  of  independent  and  impartial  trustees,  for 
the  better  and  safer  execution  of  powers  and  dis- 
tribution of  funds. 

But  to  resume  and  conclude  my  sketch  of  the 
history  of  tenures.  After  its  burdens  had  been  for  a 
time  aggravated  by  the  necessities  of  Charles  I.,  and 
his  attempts  to  obtain  a  revenue  without  recourse  to 
Parliament,  they — at  least  the  military  part  of  them, 
which  alone  were  felt  as  a  grievance — were  finally 
abrogated  in  the  first  year,  legally  called  the  twelfth, 
of  the  reign  of  Charles  II.  A  measure  of  the  same 
sort  had  been  proposed  by  King  James  I. ;  but  there 
was  this  difference  between  the  two, — a  difference  in 
point  of  ju.stice,  at  least,  to  the  advantage  of  the 
former, — that  by  it  the  compensation  to  the  King  and 
other  lords  for  the  loss  of  their  feudal  perquisites  was 
to  have  been  a  rent-charge  upon  the  land ;  by  the  latter 
statute,  the  one  that  became  law,  the  exemption  as 
regards  the  Crown  was  purchased  at  the  expence  of 
the  public  by  the  grant  of  an  hereditary  excise,  and 
no  compensation  whatever  was  given  to  private  lords, 
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except  in  tlie  benefit  of  their  own  exemption  from  the 
claims  of  the  Crown  as  chief  lord. 

Socage  tenure  was  still  retained,  and  extended  oyer 
all  such  lands  as,  up  to  this  time,  were  held  by  tenure 
of  knight-service ;  and  one  effect  of  this  change  was,  to 
extend  to  the  whole  of  the  lands  held  of  the  Crown  the 
capability  of  passing  by  will.  But  tenure  in  the  sense 
of  a  personal  connexion  and  reciprocal  du.ty  between 
lord  and  tenant  ceased  to  exist.  'No  man  now  knows, 
or  even  cares  to  know,  who  the  lord  of  his  fee  may  be, 
that  is,  who  would  be  entitled  to  his  land  if  he  died 
without  heirs  and  without  a  will,  and  to  whom,  in 
contemplation  of  law,  he  still  owes  fealty. 

Perhaps,  indeed,  the  personal  connexion,  such  as  I 
have  described  it,  never  existed  save  in  theory ;  was 
never,  at  least,  fully  recognised  in  practice.  But  as  a 
theory  it  deserves  more  respect  and  consideration  than 
it  has  commonly  received. 

Feudalism,  so  far  from  being  only,  as  it  is  described 
by  Blackstone,  a  complicated  system  of  slavery,  was, 
even  more  than  the  remnant  or  remembrance  of  Saxon 
institutions,  the  source  of  our  liberties ;  it  was  a  com- 
bination of  aristocracy  with  what  is  now  called  so- 
cialism; and  the  great  principle  upon  which  it  was 
founded,  namely,  that  land  was  not  only  given  as  a 
reward,  but  was  to  be  retained  as  a  salary  on  condition 
of  continued  and  definite  service,  is  one  to  which  man- 
kind in  a  more  advanced  state  of  civilization  may 
possibly  recur. 


